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QUESTION PRESENTED FOR REVIEW 

WHETHER THE HEALTH CARE FALSE CLAIM ACT PROVIDES AN EXPRESS 
CAUSE OF ACTION FOR HEALTH CARE INSURERS WHEN THOSE ENTITIES ARE 
PRESENTED WITH CLAIMS OR HAVE PAID CLAIMS THAT THE CLAIMANT 
KNEW THAT IT WAS NOT ENTITLED TO RECEIVE? 

The trial court answered: No. 

The Court of Appeals answered: Yes. 

The Plaintiffs-Appellees answered: Yes. 

The Defendant-Appellant Pharmacy Owners answered: No. 

The Ainicus Curiae filing on behalf of the Michigan Association of Health Plans answers: Yes. 

iv 



STATEMENT OF INTEREST 

The amicus curiae Michigan Association of Health Plans (MAHP) is a nonprofit 

corporation that serves as a voice for Michigan's health care plans. Its membership includes 15 

health care plans, covering more than 2.5 million Michigan residents, and 45 businesses 

affiliated with the health care industry. The mission of the MAHP is to provide leadership for the 

promotion and advocacy of high quality, affordable, accessible health care for the citizens of 

Michigan. A principal function of MAIIP is to facilitate communication among member health 

plans, government, and the health care industry regarding health care issues of common concern. 

MAHP member health plans (Medicaid, Medicare, and private plans) are rated among the best in 

the nation, according to the independent 2010-2011 National Committee on Quality Assurance 

(NCQA) Health Insurance Plan Rankings. 

One of the essential functions of MAHP member plans is to ensure health care dollars are 

being spent appropriately in Michigan. In fact, member plans are obligated under contracts with 

the State of Michigan and the federal government, and now under the Affordable Care Act, to 

research, investigate and cooperate with state and federal health care fraud units. Through their 

health care fraud investigation units, MAHP member plans have saved or recovered millions of 

dollars associated with health care fraud in this state. 

This case presents an issue of critical interest to the MAHP because it addresses the 

Michigan Health Care False Claim Act (HCFCA) civil liability remedy for health care insurers. 

Specifically, this Court is called to examine the section of the HCFCA imposing liability on one 

who presents a false claim to a health care insurer. According to the HCFCA, one who presents a 

claim to a health care insurer for which that person knows he/she is not entitled to receive or who 



presents a claim to a health insurer that contains a false statement, makes the presenter liable, 

"for the full amount of the benefit of payment made." (MCL 752.1009) 

The ability of health care plans to combat fraud is critical, given health care fraud poses 

significant costs to the U.S. health care system. The Court of Appeals' recognition of a civil 

liability remedy in the HCFCA is of significant importance to health care insurers because 

having such a remedy is an essential tool for Michigan insurers in their battle against the growing 

and costly problem of health care fraud. 

MAHP submits this brief to demonstrate that the Court of Appeals' recognition of a civil 

liability remedy under the HCFCA is not just of importance to the parties involved, but also to 

health care plans in their continuing efforts to fight health care fraud and its pervasive and costly 

drain on our State's health care system. 
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ARGUMENT 

THE HEALTH CARE FALSE CLAIM ACT PROVIDES AN EXPRESS CAUSE OF 
ACTION FOR HEALTH CARE INSURERS WHEN THOSE ENTITIES ARE 
PRESENTED WITH CLAIMS OR HAVE PAID CLAIMS THAT THE CLAIMANT 
KNEW THAT IT WAS NOT ENTITLED TO RECEIVE. 

Antroductiou 

This Court is presented with the issue of whether the Health Care False Claim Act 

(HCFCA) provides an express cause of action to health care insurers who have paid or are 

presented with claims that the claimant knows that it was not entitled to receive. As the Court of 

Appeals ruled, the civil cause of action language of the HCFCA is broadly stated. This broad 

language provides health care insurers a valuable tool to combat health care fraud in Michigan. 

Nonetheless, defendants have appealed this ruling, asking this Court to limit the HCFCA, 

although defendants' proposed limitation is contrary to the plain meaning of the statute, The 

Michigan Association of Health Plans (MAHP) submits that the proposed limitation, that the 

HCFCA should not apply to conduct that is prohibited in the Public Health Code, is a limitation 

that the Legislature never intended. Further, MAHP contends that case law does not support the 

imposition of such a limitation of the HCFCA. Most importantly, such a limited interpretation of 

the HCFCA would unduly limit this valuable tool, creating circumstances where health care 

insurers whom are defrauded are without the civil liability remedy in the HCFCA. This result 

would not honor the legislative intent. Removing the deterrent of civil liability would drive up 

health costs and compromise the integrity of the Michigan health care system. 
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A. Background and_Procedure 

At issue in this case is the plaintiffs' claim that defendant pharmacies violated MCL 

333.17755(2), a provision in the Public Health Code that requires that if a pharmacist dispenses a 

generically equivalent drug product, that pharmacist shall "pass on" the savings in cost to the 

purchaser or to the third party payment source. MCL 333.17755(2). Plaintiffs in Appellate 

Docket No. 299998, the City of Lansing, Dickinson Press, Inc., and Scott Murphy alleged, in 

part, that the defendant pharmacies' repeated violations of Section 333.17755(2) constituted a 

violation of the HCFCA. The trial court dismissed the plaintiffs' complaint. 

In reversing the trial court on this issue, the Appellate Court ruled that the HCFCA 

creates a private cause of action for the plaintiff health insurers. (Slip op at 12) In so ruling, the 

Court of Appeals relied primarily on the plain language of the statute. HCFCA, MCL 752.1009 

provides that 

A person who receives a health care benefit from a health care corporation or 
health care insurer which the person knows he or she is not entitled to receive or 
be paid; or a person who knowingly presents or causes to be presented a claim 
which contains a false statement, shall be liable to the health care corporation 
or insurer for the fidl amount of the benefit or payment made. MCL 752.1009 
(emphasis added) 

Specifically, the Appellate Court reasoned that the reading of the plain meaning of the statute 

leads to the conclusion that one who receives a benefit from a health care insurer that they 

are not entitled to receive, or one who knowingly presents a false claim to a health care 

insurer is liable for the full amount of payment made. (Slip op at 12) The court further 

examined the HCFCA definition of "false" as "wholly or partially untrue or deceptive." (Slip 
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op at 19) After applying this definition to the alleged conduct in this case, the court 

concluded that the plaintiffs had alleged false claims as defined in the HCFCA. (Slip op at 

20) 

B. The ile.fenslants' exclusive remedy argument must be rejected because it is,  
unsubstantiated by the plain meaning of the statute or case law. and is also waived.  

The defendants urge this Court to carve out an exception to the plain meaning of the statute 

and overturn the decision of the Court of Appeals. According to the defendants, violations of 

MCL 333.17755(2) may only be addressed by remedies provided in that statute. However, this 

proposed "carve out" would be contrary to established principles of statutory judicial review. 

First, such an interpretation of the HCFCA would be clearly contrary to the plain language of 

the HCFCA, Second, this argument must fail because the case law that the defendants cite in 

support of their exclusive remedy argument does not apply to negate remedies contained in a 

different statute. Third, the defendants' exclusive remedy argument should be rejected because 

it is raised for the first time in this Court, and is therefore waived. 

Now, for the first time, the defendants contend that because the allegation in the present 

case is that defendants dispensed prescription drugs in violation of MCL 333.17755(2), that the 

only remedy that could be sought is the administrative remedy provided in MCL 333.16221(1); 

MAC R 338.497. Defendants contend that because there is no remedy for civil damages in 

MCL 333.17755(2), the plaintiffs are left without a civil remedy at all, even the one provided 

under the HCFCA. (Defendants Brief at 14) The defendants' proposed "carve out" of the 

HCFCA is unsubstantiated by the plain language of the statute. Rather, the plain language 

establishes that the civil liability for violation of the statute exists regardless of the availability 

of other statutory remedies. Had the Legislature intended to limit the scope of the HCFCA, it 
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could have done so by including limiting language in the statute. It has included such 

limitations in other statutes. See, e.g. MCL 418.354(14) ("This section does not apply to any 

payments received under a disability pension plan provided by the same employer"); see also 

MCL 712A.23 ("This section does not apply to a criminal conviction under this statute.") 

Because the HCFCA does not include any such limiting language, excepting the conduct in the 

present case or any other statutorily prohibited conduct from the statute, no such limitations 

should be "read into" the HCFCA, 

The defendant's citation to case law is similarly unconvincing that the plaintiffs here should 

not have a remedy under the HCFCA. None of the cases that the defendant pharmacies cite for 

the principle that the lack of a civil remedy under one statute precludes application of a separate 

express cause of action under a different statute. City of South Haven v. Van Buren County &I of 

Comm 'rs, 478 Mich 518; 734 NW2d 533 (2007) (where a party seeks] a remedy under...[an] act, 

[that party] is confined to the remedy conferred thereby.); Conboy v. ATT Corp, 241 F3d 242 (Ca 

2 2001) (the Court ruled that the lower court had correctly dismissed the claim where the 

plaintiff had failed to allege a violation of the relevant anti-deception statute.) 

Finally, because the exclusive remedy argument has not been raised previously, it is waived. 

Butcher v. Department of Treasury, 425 Mich 262, 276, 389 NW2d 412 (1986). The defendants 

have abandoned an argument that they made unsuccessfully in the Court of Appeals, that 

HCFCA is a penal statute, and thus does not provide a civil remedy. In rejecting the defendants' 

argument, the Court of Appeals ruled that the broad language of the statute which contemplates 

civil liability, belies the defendants' claim that the statute is penal. (Slip op at 12) Now, for the 

first time, the defendants raise the exclusive remedy argument. Because, as explained above, the 
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exclusive remedy argument is contrary to the plain meaning of the statute, and also unsupported 

by Michigan case law, the exclusive remedy argument also must fail. 

C. Thc exception to the HCFCA that the Defendant pharmacies propose would lead to,  
significantlyeakening of the HCFCA as tool to combat health care fraud hi 
Michigan, 

The Legislative wisdom of drafting the HCFCA without carving out exceptions is clear in that 

the statute is a powerful tool for use by health care insurers to combat fraud. "Health care fraud 

is a pervasive and costly drain on the U.S. health care system," according to the The National 

Health Care Anti-Fraud Association (NHCAA). I The FBI estimates that financial losses 

resulting from health fraud account for a staggering 3 to 10 percent of the total annual health care 

expenditures in this country, somewhere between $70 billion and $234 billion.2  

As the NFICAA has observed, the devastating economic impact of health care fraud falls on 

employers, private insurers, individuals, and government: 

The enormous costs of health care fraud are borne by all Americans. 
Whether an individual has employer-sponsored health insurance, purchases 
his own insurance, or pays taxes to fund government health care programs, 
health care fraud inevitably translates into higher premiums and out-of-
pocket expenses for consumers, as well as reduced benefits for consumers. 

*** 

For employers, health care fraud increases the cost of purchasing health care 
for their employees, which in turn drives up the cost of doing business. 

*** 

1  Combating Health Care Fraud in a Post-Reform World: Seven Guiding Principles for Policymakers, A White 
Paper Presented by The National Health Care Anti-Fraud Association October 6, 2010. Available: ht-M2/ 
www.n1 caa o 	 t- ff irs/nhcaa-white-papers.aspx  

2  U.S. Federal Bureau of Investigation, Financial Crimes Report to the Public, Fiscal Year 2007. Available: lutp:// 
www,fbi.gov/stats-services/publications/fes_report2007   
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For governments, health care fraud translates into higher taxes, fewer 
benefits and increased budgetary problems."">4" 

In short, health care fraud poses a serious threat that all of us pay for through higher health 

insurance premiums, increased taxes to pay for social service programs, or in the form of 

reduction of health care services. The FBI has succinctly stated the extent of the problem: 

"[Health care fraud] increases healthcare costs for everyone. It is as dangerous as identity theft. 

Fraud has left many thousands of people injured. * " Keeping America's health care system 

free from fraud requires active participation from each of US."4 

In addition, because of the projected rise in health care costs, the cost of health care fraud is 

projected to keep rising as well.5"1' s In short, the massive losses from health care fraud will 

continue to grow which only underscores the need to have every weapon available to combat 

such fraud, 

Although the Legislature crafted a powerful tool to combat fraud in its drafting of the 

HCFCA, and the Court of Appeals interpreted the statute according to its plain meaning, one of 

the amid arguments in support of the granting of the petition for leave to appeal in this case 

contends that the affirmation of the Court of Appeals' interpretation of the HCFCA would lead to 

liability for fraud under HCFCA for conduct that amounts to a "technical" or "innocent" 

violations of the Public Health Code. Such a concern is simply unfounded. As previously 

3"/>3 Combating Health Care Fraud in a Post-Reform World' Seven Guiding Principles for Policymakers, A White 
Paper Presented by The National Health Care Anti-Fraud Association October 6, 2010. Available: bap:// 

icaa.or = resourc s/ overnmen ffairs/nhca vh.t a 	as) 

4"/>4 U.S. Federal Bureau of Investigation, Financial Crimes Report to the Public, Fiscal Year 2003. Available: 
littp://www.tbi.govistats-services/publicatians/fes_re,part2006 

5"/>5 U.S. Department of Health and Human Services, Centers for Medicare and Medicaid Services, National 
Health Care Ecpenditure Projections, Table 1. Available: http://www.onsiths,gov/NationallicalthExpendData/ 
clownloads/proj2008.pdf 
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discussed, the HCFCA requires proof of a false claim, and defines "false" as "wholly or partially 

untrue or deceptive." MCL 752.1002(c); MCL 400.602(d). "Deceptive", in turn, is defined, in 

part, as the failure to reveal a material fact leading to the belief that the state of affair is 

something other than it actually is. MCL 752.1002(b) In including this scienter requirement, 

the Legislature has provided a valuable safeguard against the concern that the arnici express - 

that the statute be unduly extended to create liability for innocent conduct. As the plain language 

of the statute requires, the Court of Appeals did conduct an analysis of the facts presented to 

determine whether the alleged conduct in this case was deceptive, and determined that it was. 

(Slip op at 20) 

The HCFA provides a valuable weapon for health insurers to fight health care fraud in 

Michigan, and a health insurer's private cause of action under the HCFCA is core to its fraud 

prevention and fighting purpose. The preamble to the HCFCA provides, in pertinent part, that the 

Act is "to prohibit fraud in the obtaining of benefits or payment in connection with health care 

coverage and insurance" and "to provide for certain civil actions." Preamble to 1984 PA 323 

(HFCFA). In short, one of the underlying purposes of the HCFCA is to prevent fraud against 

health care insurers and to provide a civil action to health insurers who have been defrauded. 

This civil remedy provision provides an essential deterrent to health care fraud in this State 

where perpetrators may, in addition to criminal penalties, also face civil liability exposure for 

fraud committed against a health insurer. The civil remedy provision also provides health 

insurers with an economic incentive to investigate and pursue suspected fraud. Both the deterrent 

effect and economic incentive to investigate fraud that the civil remedy provides are essential to 

the fulfillment of the HCFCA's fraud prevention and protection purpose. 
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The defendants' "exclusive remedy" argument, if adopted, would remove a key deterrent 

to health care fraud in Michigan. For example, if the exclusive remedy argument prevails, a 

physician would be immunized from civil liability under the HCFCA for submitting a claim to a 

health insurer for services never rendered, because the physician is subject to administrative 

action under the Public Health Code. With no private right of action under the HCFCA in such 

scenario, a health insurer would have no standing to seek civil redress for a violation of the 

HCFCA in a court of law. And wrongly, anyone who might violate the HCFCA would be 

shielded from paying damages if that person is regulated somewhere and in some way by the 

Public Health Code. Such a protection from civil liability exposure would be totally inconsistent 

with the HCFCA's "broad and mandatory statement of civil liability" as the Court of Appeals 

observed on page 20 of its opinion. 

Narrowing the scope of liability under the HCFCA would be contrary its statutory language 

and Michigan case law. Additionally, such an interpretation would be inconsistent with the 

HCFCA fraud protection purpose. For the reasons discussed, preservation of the private cause of 

action for health insurers under the HCFCA is essential to help address the continuing and 

growing problem of health care fraud and as such, serves as an important tool for Michigan 

health insurers to seek redress for being defrauded. 
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CONCLUSION 

The Michigan Association of Health Plans respectfully requests this Court to affirm the Court 

of Appeals' Ruling  that the Health Care False Claim Act provides an express cause of action to 

health care insurers that are defrauded. 

Respectfully Submitted, 

(144V-- 
Lori L. Mosby (P74691)  

2100 Pine Nook CourtNE 
Grand Rapids, MI 

49525 
616.558.2858 

Attorney for Amicus Curiae 
Michigan Association 

of Health Plans 
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